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Bureau of Customs 
(T.D. 73-105) 
Instruments of international traffic 


Certain steel tote bins designated as instruments of international traffic 


DeEPARtTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusToMs, 
Washington, D.C., April 11,1973. 

It has been established to the satisfaction of the Bureau of Customs 
that open-top power tote bins of steel construction with a capacity of 
120 cubic feet, designed for travel by truck and used for the transporta- 
tion of fertilizer, are substantial, suitable for and capable of repeated 
use, and will be used in significant numbers in international traffic. 

Under the authority of section 10.41a(a) (1), Customs Regulations 
(19 CFR 10.41a(a) (1)), I hereby designate the above-described steel 
tote bins as “instruments of international traffic” within the meaning 
of section 322(a), Tariff Act of 1930, as amended. These articles may be 
released under the procedures provided for in section 10.41a, Customs 
Regulations. 

(542.112) 
Vernon D. AcreEr, 
Commissioner of Customs. 


[Published in the Federal Register April 18, 1973 (38 F.R. 9607) ] 


(T.D. 73-106) 
Abstracts of Bureau decisions 


DEPARTMENT OF THE TREASURY, 
OFFICE OF TITE COMMISSIONER OF CUSTOMS, 


Washington, D.C., April 13, 1973. 


The following abstracts of Bureau of Customs decisions of general 
interest are published as a matter of information and guidance. 
(133.121) 


Lronarp LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 

i 
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DRAWBACK 


T.D. 73-106(1) Drawback claims, extension of tine for jiling.—A 
drawback claim may be filed before a previously filed claim for a prior 
period is liquidated. Therefore, delay in the liquidation of a claim is 
not a basis for granting an extension of time for filing under section 
22.13(a) of the Customs Regulations. Bureau letter dated October 3, 
1972. (731.1) 


MARKING 


T.D. 73-106(2) Guernsey, Channel Islands, marking of country of 
origin.—The marking “Made in Guernsey, British Isles” shall consti- 
tute an acceptable country of origin marking for goods produced on 
the island of Guernsey. Bureau letter dated November 30, 1972. 
(363.22) 


TARIFE CLASSIFICATION 


T.D. 73-106(3) Articles of plastic, nspf. Scribe coat plastics.— 
Scribe coat material .0095 inch thick, consisting of a clear plastic base 
coated with red gelatin, and used in drafting and photo reproduction, 
is classifiable under the provision for articles nspf of plastics * * * 
other, in ‘tem 774.60, TSUS. Bureau letter dated September 14, 1972. 


(418.41) 


T.D. 73-106(4) Articles of TC inforced or laminate d plastics nspf. 
Articles of plastics nspf. Ski construction parts.—Rigid laminated 
strips consisting of layers of paper impreenated and bound together 

z “ i : z 
by means of synthetic resins and used in ski construction, are classifi- 
able under the provision for articles nspf wholly or almost wholly of 
laminated plastics * * * other, in ¢tem 770.07, TSUS. Flexible plastic 


strips of acrylonitrile-butadiene-styrene plastics material, flexible 
strips of polyethylene plastics material, and rigid blocks of polyure- 
thane plastic, used in ski construction, are classifiable under the pro- 
vision for articles nspf, of plastics * * * other, in item 774.60, TSUS. 
Rigid plastic strips of glass fibers, impregnated and bound together by 
epoxy plastics material, also used in ski construction, are classifiable 
under the provision for articles nspf wholly or almost wholly of 
reinforced plastics * * * other, in ttem 770.10, TSUS. Bureau letter 
dated September 22,1972. (492.253) 


T.D. 73-106(5) Articles of rubber nspf. Finger cot—A 21% inch 
long article which is in the form of a finger cot, but made of thick 
rubber, and which is used in shucking oysters, is classifiable under the 
provision for articles nspf of natural rubber, in item 774.25, TSUS, if 


in chief value of natural rubber; or under the provision for articles 
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nspf, of rubber, * * * other, in item 774.60, TSUS, if in chief value 
of synthetic rubber. Bureau letter dated November 10,1972. (465.2) 


T.D. 73-106(6) Christmas ornaments, rubber or plastics. Christmas 
corsage.—.A Christmas corsage in chief value of plastics, which con- 
sists of four aluminized plastic flowers, a plastic bell, a paper back- 
ground leaf, two small glass beads, and a rayon bow, is classifiable 
under the provision for Christmas ornaments of plastics, * * * other, 
under ttem 772.97, TSUS. Bureau letter dated November 24, 1972. 
(475.3) 

T.D. 73-106(7) ollow plastic containers in the shape of fruit.— 
Hollow plastic containers, approximately 31/4 inches in diameter, and 
shaped like lemons, strawberries, and oranges, each of which has a 
plastic stopper and two plastic leaves, and which are to be used to 
package and market bath salts, are classifiable under the provision 
for containers of rubber or plastics, with or without their closures, 
chiefly used for the marketing of merchandise, in item 772.20, TSUS. 
Bureau letter dated September 20, 1972. (418.44) 


T.D. 73-106(8) Llectrical apparatus for making connections to or 
in electrical circuits. Power utility unit—A power utility unit which 
taps the output of an automobile alternator, bypassing the regulator, 
to feed 110 volt DC power to a dashboard-mounted receptacle into 
which AC-DC appliances can be plugged, and which contains neither 
a rectifier nor transformer, is classifiable under the provision for elec- 
trical apparatus for making connections to or in electrical circuits, in 
item 685.90, TSUS. Bureau letter dated September 14, 1972. (4381) 


T.D. 73-106(9) Llectrical articles, nspf. Color organ.—A device 
which is connected to the speaker terminals of audio equipment and 
activated by the audio signal fed to loudspeakers, and which fur- 
nishes an illuminated display which varies in color and intensity in 
sychronization with music, is classifiable under the provision for elec- 
trical articles nspf, in ¢tem 688.40, TSUS. Bureau letter dated Septem- 
ber 15,1972. (491.3 


T.D. 73-106(10) Llectro-thermic kitchen and household appliances. 
Parts of racks.—Stainless steel racks and supports which are used only 
in electric warming ovens are classifiable under the provision for elec- 
tro-thermic kitchen appliances and parts thereof, * * * other, in item 
684.50, TSUS. Bureau letter dated November 13, 1972. (423.379) 


T.D. 73-106(11) Floor coverings. Bituminous.—Industrial floor 
covering composed of rag felt saturated with asphalt and coated with 
a bituminous composition containing iron oxide pigment is classifiable 
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under the provision for floor coverings nspf, in étem 728.25, TSUS. Bu- 
reau letter dated September 23,1970, (475.2 


T.D. 73-106(12) Golf equipment. Castings.—A stainless steel cast- 
ing and a chrome-nickel casting used as golf club heads are classifiable 
under the provision for golf equipment, and parts thereof, * * * 
other, in item 734.77, TSUS. Bureau letter dated September 19, 1972. 
(492.232 


T.D. 73-106(13) Household articles, nspf, of metal. Roulette ash 
tray.—An antimony ash tray of flimsy construction, which resembles 
a roulette bowl and wheel in appearance and bears the name, “Las 
Vegas,” but which is not suitable for use as a game, is classifiable under 
the provision for household articles nspf, of base metal, other than 
iron or steel, * * * other, under t/em 654.20, TSUS, rather than under 
the provision for toys nspf * * * other, in item 737.90, TSUS. Bureau 
letter dated November 17, 1972. (426.89) 


T.D. 73-106(14) Machinery, container-closing. Bag closing ma- 
chine.—A portable bag closing machine, which is a hand-held, trigger- 
operated machine used for closing bags by sewing, is classifiable under 
the provision for machinery for closing bags, * * * other, in item 
662.20, TSUS. Bureau letter dated November 17,1972. (431) 


T.D. 73-106(15) Marking pens. Water color marker.—A water 
color marker having a wick-like tip and using water color as the writ- 
ing fluid is classifiable under the provision for marking pens having 
a wick-like tip of felt or other material, in item 760.15, TSUS, rather 
than under the provision for drawing instruments * * * other, in 
item 710.80, TSUS. Bureau letter dated August 30, 1972. (496.2) 

T.D. 73-106(16) Afechano-therapy appliances. Bed ewerciser—An 
electrical therapeutic device usually used under medical supervision 
for exercising the foot muscles and ankle joints of post-operative 


patients is classifiable under the provision for mechano-therapy appli- 
ances, in item 709.40, TSUS. Bureau letter dated September 25, 1972. 
(426.85) 


T.D. 73-106(17) Afedical instruments and apparatus. Blood lan- 
cet.—A_ stainless steel lancet slightly less than 114 inches long and 
used for pricking a finger to obtain blood for analysis is classifiable 
under the provision for medical instruments, * * * other, in étem 
709.27, TSUS. Bureau letter dated October 25,1972. (426.85) 


T.D. 73-106(18) Optical appliances and instruments, nspf. Bore 
scopes.—An inspection device, which consists of a hand-held battery 
and switch assembly, to which is fitted either a bore and seat light 
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probe with a 3-power magnifier or a valve stem inspection fixture, is 
classifiable under the provision for optical appliances and instruments 
* * * other, in ctem 708.89, TSUS. Bureau letter dated September 25, 
1972, (426.846) 


T.D. 73-106(19) Parts of textile machinery. Tufting machine 
needle-—A needle for a tufting machine used to make hooked rugs 
by pulling loops of heavy yarn or fabric into a foundation fabric is 
classifiable under the provision for parts of textile machinery nspf, 
in item 670.74, TSUS. Bureau letter dated October 17,1972. (424.32) 

T.D. 73-106(20) Pleasure boat not of a type designed to be chiefly 
used with motors or sails —A conventional double-ended canoe with a 
removeable wooden bar motor mount and a removeable sailing mast 
and lee boards is classifiable under the provision for pleasure boats 
nspf, which are not of a type designed to be chiefly used with motors 
or sails * * * other, in ¢4em 696.40, TSUS, and are not classifiable 
under the provision for yachts or pleasure boats valued not over $15,000 
each, in étem 696.05, TSUS. Bureau letter dated September 29, 1972. 
(433.51) 


T.D. 73-106(21) Pressure-sensitive sheets. Labels.—Pressure-sensi- 
tive aluminum labels, which are of various shapes, sizes, and colors, and 
on which the names of different commercial corporations and products 
are illustrated, are classifiable under the provision for flat shapes or 
forms which are pressure sensitive, with or without protective liners, 
and whether or not in rolls, in item 790.55, TSUS. Bureau letter dated 
September 25,1972. (426.15) 


T.D. 73-106(22) TZoilet and sanitary wares. Hospital furniture. 
Bathing apparatus.—A_ bathing apparatus which is used in hospitals 
and which consists of a steel bath tub with a control box and a stretcher 
mounted on a hydraulically-adjustable, four-caster trolley, is classi- 
fiable under the provision for toilet and sanitary wares of metal * * * 
other, in tem 653.95, TSUS. Bureau letter dated September 13, 1972. 
(424.183 


T.D. 73-106(23) Toys, nspf. Airplane, vinyl, inflatable —A vinyl 
inflatable reproduction of a jet-type aircraft having a fuselage about 
44 inches long and a wing span of about 43 inches is classifiable under 
the provision for toys nspf * * * other, in item 737.90, TSUS. Bureau 
letter dated September 15,1972. (492.123) 


T.D. 73-106(24) Toys, nspf. Battery operated table tennis set.— 
An automatic battery operated table tennis set of flimsy construction, 
which consists of two plywood paddles, a backstop screen, and a catch- 
all feeder tray, is classifiable under the provision for toys nspf, * * * 
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wow 


other, in item 737.90, TSUS, and not under the provision for games in 
item 735.20, TSUS. Bureau letter dated November 27, 1972. (492.23) 


T.D. 73-106(25) Wearing apparel. Neckties —Unornamented neck- 
ties, designed to be worn by boys under the age of 6 years, are classi- 
fiable under the provision for boys’ neckties of man-inade fibers, not 
ornamented and not knit, in item 373.27, TSUS, and are not classifiable 
under the provision for infants’ wearing apparel, in item 382.81, 
TSUS. Bureau letter dated November 8, 1972. (472.41) 


T.D. 73-106(26) Wire, iron or stecl_—Round cut lengths of alloy 
steel not over 0.703 inch in maximum cross-sectional dimension which 
have been cold drawn are classifiable under the provision for round 
wire, of alloy iron or steel, in item 609.45, TSUS, and are subject to the 
additional duty provided for in item 607.02, TSUS, on molybdenum 
content in excess of 0.1 percent. Bureau letter dated November 10, 1972. 
(422.2) 


T.D. 73-106(27) Articles of steel. Tail cone.—The tail cone of an 
Simm illuminating cartridge is classifiable under the provision for 
articles of steel * * * other, in ¢lem 657.20, TSUS. Bureau letter dated 
October 30,1972. (426.89) 


TEMPORARY IMPORTATION UNDER BOND 


T.D. 73-106(28) Articles admitted under temporary importation 
bond. Foals.—Any dependent foal which accompanies its mare at the 
time of importation shall be entitled to temporary free entry under 
the same bond as the mare when the mare is being imported temporarily 
for breeding purposes and entitled to duty-free entry under item 864.60, 
TSUS. A foal will be considered dependent for the purposes of this 
exemption if its separation from its mare would adversely affect its 
health or well being. The Bureau will consider any foal 8 weeks old 
or less dependent, except the presumption of dependence may be re- 
butted by factors, such as weaning before the age of 8 weeks, which 
indicate non-dependence. Foals over 8 weeks old will be presumed to 
be not dependent, except that the presumption of non-dependence may 
be rebutted by factors indicating dependence. One of the factors which 
may be considered with other factors to rebut the presumption of non- 
dependence is continued nursing. Nursing, however, may not be the 
sole basis for rebutting the presumption of non-dependence. Foals 
given the benefit of this exemption may not be sold or used in any 
manner so as to enter the trade or commerce of the United States during 
the existence of the temporary importation bond. T.D. 69-180(3) is 
modified accordingly. Bureau letters dated July 17 and October 2, 
1972. (451.21) 
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(TD. 73-107) 


Classification of fishing reels 


Decision in C.D. 4400 classifying fishing reels of flimsy construction under item 
731.20, Tariff Schedules of the United States, clarified 
DerarRTMENT OF THE TREASURY, 
Orricr oF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 10,1973. 

The Customs Court in Jf. H. Garvey Co. v. United States, C.D. 
4400, overruled the importer’s protest against the classification of fish- 
ing reels of flimsy construction, valued at 10 cents each, as fishing reels 
under TSUS item 731.20. The merchandise was claimed to be a toy, du- 
tiable under item 737.90. The protest was overruled based upon evi- 
dence that the article could be used in sport fishing. 

In Schedule 7 of the Explanatory Notes of the United States Tariff 
Commniission’s Z'ariff Classification Study, November 15, 1960 (p. 288), 
it is stated: 

Imitations of sports equipment are frequently made for small 
children. Such equipment is generally of very flimsy construction 
and is obviously not intended for, or used as, game or other equip- 
ment of the type provided for. Articles of this type are not covered 
by this subpart but would continue to be dutiable as toys and 
hence covered by the provisions for toys in subpart E of this part. 

Accordingly, C.D. 4400 will not be extended administratively to 
other articles except where the evidence before the classifying officer 
convincingly demonstrates that the merchandise is suitable for use in 
the serious pursuit of a sport. 

(492.12) 


Vernon D. AcrEE, 
Commissioner of Customs. 








CUSTOMS 
(T.D. 73-108) 


Foreign currencies—Quarterly list of rates of exchange 


Lists of buying rates in U.S. dollars certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York for use during the quarter shown 


DeEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., April 6, 1973. 
The appended table lists the buying rates in U.S. dollars for certain 
foreign currencies first certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York under the provisions of section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), for a day 
in the quarter shown. These rates of exchange are published for the in- 
formation and use of Customs officers and others concerned pursuant to 
section 16.4, Customs Regulations (19 CFR 16.4). 
(342.211) 
R. N. Marra, 
Director, 
Appraisement and Collections Division. 


List of values of foreign currencies certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York under provisions of section 522(c), Tariff Act 
of 1930, as amended 

QUARTER BEGINNING APRIL 1 THROUGH JUNE 30, 1973 
Country Name of currency | U.S. dollars 

Australia__. Dollar 4150 

Austria Schilling . 0484 

Belgium ee: . 024875 

9. | ee een oe) . 0013 

Ceylon Rupee . 1574 

Denmark Krone__ | . 160450 

Markka | . 2580 

Frane a eee . 2190 

Deutsche Mark___ . 3504 

Rupee . 1320 

Pound . 4776 

4 . 001706 

Japan . 003759 

Malaysia . 4020 

Mexico s . 0800 

Netherlands . 3391 

New Zealand . 3250 

Norway . 168650 

Portugal __ aN . 0397 

Republic of South Africa Rand . 4155 

Spain | Peseta . 017160 

Sweden | Krona | - 224225 

Franc | . 3063 
Pound . 4776 
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(T.D. 73-109) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine peso, 
Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
Orrice or THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., April 10,1973. 

The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c) ), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to section 16.4, Customs 
Regulations (19 CFR 16.4). 


Hong Kong dollar: Official Free 
March 5, 1973____. Not available Not available 
March 6, 1973 2000 
March 7, 1973 . 2000 
March 8, 1973 . 2000 
March 9, 1973 . 2000 


[ran rial: 
March 26, 1973 $0. 0145 
March 27, 1973 . 0146 
March 28, 1973 . 0145 
March 29, 1973 . 0142 
March 30, 1973 . 0146 


Philippine peso: 


9 
(0, 


For the period March 26 through March 30, 1 
rate of $0.1460. 


Singapore dollar: 
March 26, 1973 $0. 3985 
March 27, 1973 . 4031 
March 28, 1973 . 4030 
March 29, 1973 . 4035 
March 30, 1973 . 4025 
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Thailand baht (tical) : 

March 26, 1973 $0. 0482 

March 27, 197 . 0485 

March 28, 1973 . 0485 

March 29, 1973 . 0486 

March 30, 1973 
(342.211) 

R. N. Marra, 
Director, 
A ppraisement and Collections Division. 


(T.D. 73-110) 
Manmade fiber textiles—lRestriction on entry 


Restriction on entry of manmade fiber textiles and textile products manufactured 
or produced in the Republic of Korea 


DEPARTMENT OF THE TREASURY, 
Orrice or THE ComMMISSIONER OF CusToMS, 
Washington, D.C., April 17, 1973. 
There is published below the directive of April 2, 1973, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning the restric- 
tion on entry into the United States of manmade fiber textiles and 
textile products in certain categories manufactured or produced in 
the Republic of Korea. This directive amends but does not cancel that 
Committee’s directive of March 7, 1973 (T.D. 73-80). 
This directive was published in the Federal Register on April 6, 
1973 (38 F.R. 8762), by the Committee. 
(343.3) 
R. N. Marra, 
Director, 
Appraisement and Collections Division. 
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THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C, 20230 


CoMMITTEE YOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
« i pril 2, 1973. 


CoMMISSIONER or CusTroMs 
Dr partment of the Treasury 


Vashington, D.C. 20229 
Dear Mr. ComMMISSIONER: 


This directive amends but does not cancel the directive issued to 
you on March 7, 1973, regarding imports into the United States of 
man-made fiber textile products in certain categories, produced or 
manufactured in the Republic of Korea. 

Under the provisions of the bilateral Wool and Man-Made Fiber 
Textile Agreement of January 4, 1972 between the Governments of 
the United States and the Republic of Korea and in accordance with 
Ixecutive Order 11651 of March 3, 1972, you are directed to amend, 
effective as soon as possible, and for the period extending through 
September 30, 1973, the levels of restraint established in the afore- 
said directive of March 7, 1973, for man-made fiber textile products 
in Categories 200-205 and 241-243 as a group; Categories 214-240 
as a group; and individual Category 219, produced or manufactured 
in the Republic of Korea, as set forth below: 


Amended Twelve-Month Levels of 
Category Restraint * 
200-205 and 241-248 
(Group ITT) 34, 676,300 square yards equivalent 
214-240 
(Group I) 323,122,100 square yards equivalent 
219 3,461,231 dozen 


The actions taken with respect to the Government of the Republic 
of Korea and with respect to imports of wool and man-made fiber tex- 
tile products from the Republic of Korea have been determined by 
the Committee for the Implementation of Textile Agreements to in- 
volve foreign affairs functions of the United States. Therefore, the 
directions to the Commissioner of Customs, being necessary to the 
implementation of such actions, fall within the foreign affairs excep- 
1 These levels have not been adjusted to reflect any entries made on or after October 1, 


1972. 
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tion to the rule-making provisions of 5 U.S.C. 553. This letter will be 
published in the Federal Register. 
Sincerely, 
Sern M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for Resources 
and Trade Assistance 


(T.D. 73-111) 
Cotton and manmade fiber textiles—Restriction on entry 


Restriction on entry of cotton textile products and manmade fiber textile 
products manufactured or produced in the Republic of China 


DEPARTMENT OF THE TREASURY, 
Orricr OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., April 17, 1973. 
There are published below directives of April 2, 1973, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, concerning the restric- 
tion on entry into the United States of cotton textile products and 


manmade fiber textile products in certain categories manufactured or 
produced in the Republic of China. These directives amend but do 
not cancel that Committee’s directives of September 29, 1972 (T.D. 
72-303), and December 21, 1972 (T.D. 73-80). 

These directives were published in the Federal Register on April 6, 
1973 (38 F.R. 8761), by the Committee. 

(3438.3) 
R. N. Marra, 
Director, 
Appraisement and Collections Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20230 
COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
April 2, 1973. 

CoMMISSIONER orf CusTOMS 

Department of the Treasury 

Washington, D.C. 20229 

Dear Mr. CoMMISSIONER: 


This directive further amends but does not cancel the directive 
issued to you on September 29, 1972 by the Chairman, Committee 
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for the Implementation of Textile Agreements, regarding imports 
into the United States of wool and man-made fiber textile products 
in certain categories, produced or manufactured in the Republic of 
China. The directive of September 29, 1972, was previously amended 
on December 19, 1972. 

Under the provisions of the Bilateral Wool and Man-Made Fiber 
Textile Agreement of December 30, 1971, between the Governments 
of the United States and the Republic of China and in accordance 
with Executive Order 11651 of March 3, 1972, you are directed to 
amend, effective as soon as possible, the level of restraint established 
in the aforesaid directive of September 29, 1972, as amended, for 
man-made fiber textile products in Category 224 as set forth below: 


Category Amended Twelve-Month Level of Restraint* 
994 8,589,744 pounds (of which not more than 
544,872 pounds in T.S.U.S.A. Nos. 380.- 
8160, 380.8155, and 380.8150 exported dur- 
ing the period April 1, 1973 through 
September 30, 1973 may be permitted 
entry) 


The actions taken with respect to the Government of the Republic 
of China and with respect to imports of man-made fiber textile prod- 
ucts from the Republic of China have been determined by the Com- 
mittee for the Implementation of Textile Agreements to involve for- 
eign affairs functions of the United States. Therefore, the directions 
to the Commissioner of Customs, being necessary to the implementa- 
tion of such actions, fall within the foreign affairs exception to the 
rule-making provisions of 5 U.S.C. 553. This letter will be published 
in the Federal Register. 

Sincerely, 
Sera M. Bonner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for Resources 
and Trade Assistance 


1This level has not been adjusted to reflect any entries made on or after October 1, 1972. 
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THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C, 20230 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 
April 2, 1973. 


CoMMISSIONER OF CusTOMS 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. CoMMISSIONER: 


This directive amends but does not cancel the directive issued to you 
on December 21, 1972 by the Chairman, Committee for the Implemen- 
tation of Textile Agreements, regarding imports into the United 
States of cotton textiles and cotton textile products produced or manu- 
factured in the Republic of China. 

Under the terms of the Long-Term Arrangement Regarding Inter- 
national Trade in Cotton Textiles done at Geneva on February 9, 1962, 
pursuant to the Bilateral Cotton Textile Agreement of December 30, 
1971, between the Governments of the United States and the Republic 
of China, and in accordance with the procedures of Executive Order 
11651 of March 3, 1972, you are directed to prohibit, effective as soon 
as possible and for the twelve-month period extending through De- 


cember 31, 1973, entry into the United States for consumption and 
withdrawal from warehouse for consumption of cotton textiles and 
cotton textile products in Categories 48 and 49, produced or manufac- 
tured in the Republic of China, in excess of the following: 


Twelve-month 
Level of 
Category Restraint * 
48 19,000 
49 29,231 dozen 

Entries of cotton textile products in the above categories produced 
or manufactured in the Republic of China and which have been ex- 
ported to the United States prior to January 1, 1973 shall not be subject 
to this directive. 

Cotton textile products which have been released from the custody 
of the Bureau of Customs under the provisions of 19 U.S.C. 1448(b) 
prior to the effective date of this directive shall not be denied entry 
under this directive. 

A detailed description of the cotton textile products in terms of 
T.S.U.S.A. numbers was published in the Federal Register on April 29, 
1972 (37 F.R. 8802), as amended February 14, 1973 (38 F.R. 4436). 


1 These levels have not been adjusted to reflect any entries made on or after Janu- 
ary 1, 1973. 


499-996—7 3——-4. 





24 CUSTOMS 


In carrying out this directive, entry into the United States for con- 
sumption shall be construed to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the Government of the Republic 
of China and with respect to imports of cotton textiles and cotton tex- 
tile products from the Republic of China have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 
to the Commissioner of Customs, being necessary to the implementa- 
tion of such actions, fall within the foreign affairs exception to the rule- 
making provisions of 5 U.S.C. 553. This letter will be published in the 
Federal Register. 

Sincerely, 
Sera M. Bopner, 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for Resources 
and Trade Assistance 


(T.D. 73-112) 
Bonds 


Approval of consolidated aireraft bond (air carrier blanket bond) Customs 
Form 7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., April 17, 1973. 


The following consolidated aircraft bond has been approved as 
follows: 





| 
Date of Filed with area 
Name of principal and surety approval director of 
customs; amount 
| 
} 





British Caledonian Airways, Ltd., London Airport- 
Gatwick, Horley, Surrey, England; Commercial 
Ins. Co. of Newark, N.J. 

| 


Mar. 29.1973 | April 1,1973 | J. F. Kennedy 
Airport $100,000 





The foregoing principal has not been designated as a carrier of 
bonded merchandise. 
(232.1) 


Lronarp LEHMAN, 
Assistant Commissioner, 
Office of Regulations and Rulings. 





Decisions of the United States 
Customs Court 


United States Customs Court 


One Federal Plaza 
New York, N.Y. 10007 
Chief Judge 
Nils A. Boe 
Judges 
Paul P. Rao James L. Watson 
Morgan Ford Herbert N. Maletz 
Scovel Richardson Bernard Newman 
Frederick Landis Edward D. Re 
Senior Judges 
Charles D. Lawrence 
David J. Wilson 
Mary D. Alger 
Samuel M. Rosenstein 
Clerk 
Joseph E. Lombardi 


Customs Rules Decision 


(C.R.D. 73-9) 


VeERRAzZANO Traptne Corp. v. Unirep States 
Opinion and Order on Plaintiff’s Motion To Compel Discovery 

Court No. R70/7309 

[Motion granted. ] 
(Dated April 4, 1973) 

Rode & Qualey (Peter Jay Baskin of counsel) for the plaintiff. 

Harlington Wood, Jr., Assistant Attorney General (Gilbert Lee Sandler, trial 

attorney), for the defendant. 


NewMan, Judge: We are faced with a question of novel impres- 
sion respecting the permissible scope of discovery into the Govern- 
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ment’s subsidiary findings entering into its appraisements on the basis 
of constructed value. 

This is an appeal for reappraisement filed pursuant to section 501 
of the Tariff Act of 1930, as amended (19 U.S.C. § 1501 (1964)). 
Plaintiff has moved, pursuant to rules 6.3(a)? and 6.5(a) (1) (i),® for 
an order compelling defendant to answer certain interrogatories as to 
which the Government has vigorously responded with objections. 

It appears from the pleadings, that one of the issues to be tried in 
the pending appeal for reappraisement is whether the constructed 
values determined by the Government or the lower constructed values 
claimed by plaintiff represent the proper dutiable values of the 
merchandise. For plaintiff to prevail on its claim, two steps are neces- 
sary: First, plaintiff must rebut the presumption of correctness at- 
taching to the appraised values;* second, plaintiff must prove the 
constructed values it claims.® 


The interrogatories served on defendant comprise sixteen ques- 
tions, some containing several parts, all of which relate to the appraise- 
ments challenged by plaintiff. Defendant has answered interroga- 
tories numbered 1, 2 a, b, c, d, 3, 8, 9, 15 and 16, but objects to answering 
interrogatories numbered 4 a, b, c, d, e, 5, 6, 7, and 10 through 14.° 


1 Section 402(d) of the Tariff Act of 1930, as amended (19 U.S.C. § 1401a(d) (1970) ). 

2 So far as pertinent, rule 6.3(a) provides: “* * * The party submitting the interroga- 
tories may move for an order under Rule 6.5 with respect to any objection to or other 
failure to answer an interrogatory”. 

SRule 6.5(a)(1)(i) provides: “(a) Motion for Order Compelling Discovery: Upon 
reasonable notice to other parties and all persons affected thereby, a party may apply 
for an order compelling discovery as follows: (1) Motion: (i) If a deponent or a party 
fails to answer a question propounded or submitted under Rules 6.3, 7.3, or 7.4, the party 
seeking discovery may apply for an order compelling an answer”. 

£28 U.S.C. § 2635 (1970). 

5 Minkap of California, Inc. v. United States, 55 CCPA 1, C.A.D. 926 (1967). 

© These interrogatories and objections thereto are as follows: 

“4. In arriving at the appraisal values * * * what were the precise monetary figures 
employed insofar as the following elements are concerned. a. Cost of materials. b. Cost of 
fabrication for producing the subject merchandise. c. The amount of general expenses 
and profit. d. Cost of all containers and coverings. e. Other expenses incidental to placing 
the subject merchandise in condition, packed ready for shipment to the United States”. 

“5. Where and how were the figures obtained which were used to determine the 
amounts set forth in interrogatories 4a, 4b, 4c, 4d and 4e?” 

“6. In obtaining the amounts for general expenses and profit given in answer to 
interrogatory 4c, did Customs resort to the expenses and profits of manufacturers other 
than the manufacturer of the subject merchandise?” 

“7, If the answer to interrogatory 6 is yes, list the manufacturers, and their addresses, 
other than the manufacturer of the subject merchandise, upon which Customs relied in 
determining the amounts for general expenses and profits”’. 

10. Specifically describe the articles manufactured in Italy in 1968 and 1969 and sold 
for shipment to the United States which were found by Customs to be of the same class 
and kind as the subject merchandise’’. 

“11. Identify by name and address the Italian companies which manufactured the 
specific articles listed in answer to interrogatory 10”. 

“12. Did Customs determine that the manufacturer of the subject merchandise was 
the only manufacturer in Italy in 1968 and 1969 which sold merchandise of the same 
class or kind for shipment to the United States as the subject merchandise?” 

“13. If the answer to interrogatory 12 is no, list all the other manufacturers, in 
Italy in 1968 and 1969, and their addresses which were found by Customs to have sold 
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The basic issue is whether the Government’s subsidiary findings 
entering into the appraisements are within the permissible scope of 


discovery under rule 6.1(b) (1). 
1. 


Rule 6.1(b) (1) states in part: “* * * the scope of discovery is 
as follows: (1) * * * Parties may obtain discovery regarding any 
matter, not privileged, which is relevant to the subject matter in- 
volved in the pending action * * *”, Hence, the basic philosophy of 
the foregoing rule is that at the pretrial stage of an action each party 
is entitled to the disclosure of all relevant information in the posses- 
sion of the other party, unless of course, the information is privileged. 

Thus, in Verrazzano Trading Corp. v. United States, 69 Cust Ct. 
—, C.R.D. 72-19, 349 F. Supp. 1401 (1972), the court observed: 

The scope of discovery under rule 6.1(b) of the Rules of the 
Customs Court and rule 26(b) of the Federal Rules of Civil 
Procedure, as amended, is quite broad. * * * A showing of “com- 
pelling need” is not required. Nor must good cause be shown 
for production of documents and things. See rule 6.4(a). See 
also F.R.C.P., rule 34. 

And again, in Gimbel Bros., Inc. v. United States, 69 Cust. Ct. C.R.D. 
72-25 (1972): 
* * * the discovery rules of this court were broadly drawn so 
as to enable the parties to obtain information, as well as evi- 
dence, that would aid in preparation for trial * * *. 

It is fundamental that interrogatories (the discovery vehicle in- 
volved in this matter) serve to facilitate trial preparation, obtain 
facts, narrow issues, and reduce the chance of surprise. United States 
v. Article of Drug, Fte., 43 F.R.D. 181, 188 (D. Del. 1967). More- 
over, it has been held that the utmost liberality should prevail in 
allowing a wide scope to the legitimate use of interrogatories. 
Aktiebolaget Vargos v. Clark, 8 ¥.R.D. 635 (D.D.C. 1949). See also 
Bordonaro Bros. Theatres, Inc. v. Loew’s, Inc., 7. F.R.D. 210 
W.D.N.Y. 1947) ; Laugharn v. Zimmelman, 28 F. Supp. 347 (S.D.N.Y. 
1939). And see, Afoore’s Federal Practice (2d ed.), Vol. 4, § 26.02; 
Vol. 4A, 1.33.10. 


merchandise of the same class or kind for shipment to the United States as the subject 
merchandise”. 

“14. If there are manufacturers listed in answer to interrogatory 13, what exact 
procedure did Customs employ in its determination that these manufacturers sold 
merchandise for shipment to the United States of the same class and kind as the subject 
merchandise ?” 

7 While a broad scope of discovery is permissible, the parties must keep in mind that 
the rules of evidence may restrict the use at trial of much of the information discovered. 
See Independent Productions Corp. v. Loew’s, Inc., 30 F.R.D. 377, 381 (S.D.N.Y. 1962). 
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2. 


Against this background, I shall initially consider defendent’s ob- 
jection that: “The action of Customs in appraising the instant mer- 
chandise is self-evident and does not require further elucidation. The 
appraisement speaks for itself as a unitary value required to be found 
by law”. 

In arriving at a constructed value under section 402(d), the apprais- 
ing official is required to make a number of “subsidiary findings” or 
determinations in accordance with the statutory elements of such 
value. Section 402(d), Tariff Act of 1930, as amended (19 U.S.C. 
$140la(d) (1970)) reads: 

(d) Consrrucrep VaLur.—For the purposes of this section, the 
constructed value of imported merchandise shall be the sum 
of— 

(1) the cost of materials (exclusive of any internal tax appli- 
cable in the country of exportation directly to such materials or 
their disposition, but remitted or refunded upon the exportation 
of the article in the production of which such materials are used) 
and of fabrication or other processing of any kind employed in 
producing such or similar merchandise, at a time preceding the 
date of exportation of the merchandise undergoing appraisement 
which would ordinarily permit the production of that particular 
merchandise in the ordinary course of business ; 

2) an amount for general expenses and profit equal to the 

2 I t for general expenses and profit 1 to that 
usually reflected in sales of merchandise of the same general class 
or kind as the merchandise undergoing appraisement which are 
made by producers in the country of exportation, in the usual 
wholesale quantities and in the ordinary course of trade, for ship- 
ment to the United States; and 


(3) the cost of all containers and coverings of whatever na- 
ture, and all other expenses incidental to placing the merchandise 
undergoing appraisement in condition, packed ready for shipment 
to the United States. 

What plaintiff seeks to discover by a series of specific interroga- 
tories (see footnote 6) are the subsidiary factual findings and deter- 
minations of the Government in connection with the challenged 
appraisements and the basis (if any) for such findings. On this aspect, 
it must be concluded that the action of the appraising official under 
section 402(d) is not self-evident from simply the appraised values 
per se; and that insofar as the information which plaintiff seeks to 
discover is concerned, the appraisements do not speak for themselves. 
Furthermore, the requirement in 19 U.S.C. § 1500 (1970) that the 
appraisement be in the form of a unit value is entirely irrelevant to 
the question of whether the subsidiary findings are discoverable. 
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3. 


I now reach the Government’s claim of privilege, which was not 
made in response to the interrogatories, but rather was raised for the 
first time in its brief opposing plaintiff’s motion to compel discovery.*® 

Defendant insists that the matters which plaintiff seeks to dis- 
cover constitute intra-agency communications in the nature of advi- 
sory opinions and recommendations, which are privileged. True, the 
doctrine of “executive privilege” respecting intra-governmental docu- 
ments reflecting advisory opinions, recommendations and deliberations, 
is well established.® However, I see nothing in the interrogatories which 
even remotely suggests that plaintiff seeks discovery of any advisory 
opinions or recommendations. At the expense of repetition, it is em- 
phasized that the series of interrogatories call for specific answers 
reflecting purely objective factual data. 

The distinction between allowing discovery of objective factual data 
and intra-governmental memoranda containing deliberative material 
or advisory opinions was recently recognized and applied by the Su- 
preme Court and this Court in decisions construing the application of 
the fifth exemption in the Freedom of Information Act of 1966.1° In 
Environmental Protection Agency v. Mink, U.S. —— (1973) ,™@ 
the Supreme Court stated : 


* * * Still, the legislative history of Exemption 5 demonstrates 
that Congress intended to incor porate generally the recognized 
rule that “confidential intra- -agency advisory opinions * *"* are 
ap ileged from inspection.” > Kaiser Aluminum & Chemical 0 orp. 

United States, 157 F. Supp. 939, 946 (Ct. of Cl. 1958) (Mr. 
Sutin Reed). 


* % a %* oe ae * 


* * * But the privilege that has been held to attach to intragov- 
ernment memoranda clearly has finite limits, even in civil liti- 
gation. In each case, the question was whether production of the 
contested document would be “injurious to the consultative func- 


8 There would appear to be a question of whether any privilege was waived by de- 
fendant’s failure to assert such objection in response to the interrogatories prior to 
service of a copy on plaintiff. However, since this question was not raised by plaintiff, it 
will be pretermitted. 

® Kaiser Aluminum & Chemical Corp. v. United States, 157 F. Supp. 939, 141 Ct.Cl. 38 
(1958) ; United States v. Article of Drug, Etc., 43 F.R.D. 181, 190 (D. Del. 1967) ; Carl 
Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318, 324 (D.D.C. 1966), aff’d sub nom 
V.E.B. Carl Zeiss, Jena vy. Clark, 384 F. 2d 979 (D.C. Cir. 1967), cert. den. 389 U.S. 952 
(1967) ; Timken Roller Bearing Co. v. United States, 38 F.R.D. 57 (N.D. Ohio 1964). 

105 U.S.C. § 552(1970) : 

“*) Each cra shall make available to So a public information as follows: 

* ok ” 
©) This section does not apply to matters that are— 
* 
(5) inter- ‘aan or intra- “idle iieanliaams or letters which would not be aieibalilé 
by law to a party other than an agency in litigation with the agency” 
1 No. 71-909, decided January 22, 1973. 
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tions of government that the privilege of nondisclosure protects.” 
Kaiser Aluminum & Chemical Corp., supra, at 946. Thus, in the 
absence of a claim that disclosure would jeopardize state secrets, 
see United States v. Reynolds, 345 U.S. 1 (1953), memoranda con- 
sisting only of compiled factual material or purely factual mate- 
rial contained in deliberative memoranda and severable from its 
context. would generally be available for discovery by private 
parties in litigation with the Government. [See cases cited 1n foot- 


“ & 


rote 14.]°" * ™* 
And in Verrazzano Trading Corp., supra, Judge Maletz noted : 


The fifth exemption, it is to be observed, was intended to reflect 
that part. of the doctrine of executive privilege which was judi- 
cially developed to encourage for public policy reasons the free 
and uninhibited exchange and communications of opinions, ideas 
and points of view among government personnel. See e.¢., Kaiser 

Aluminum & Chemical Corp. v. United States, 157 F. Supp. 939 
(Ct. Cl. 1958); V.4.B. Carl Zeiss, Jena v. Clark, 384 F. 2d 979 
(D.C. Cir. 1967), cert. den. 389 U.S. 952 (1967). But the exemp- 
tion was not intended to protect factual or scientific reports and in- 
vestigations. Thus, statements of fact, such as reports comparing 
an alternate bid for property with its fair market value, General 
Services Administration v. Benson, supra, 415 F. 9d 878; written 
appraisal of a house, Zennessean Newspapers, Ine. v. Federal 
Housing Administration, supra, 40 U.S. Law Week 2766; inter- 
departmental and inter-agency communications between the 
Renegotiation Board and other agencies with respect to a subcon- 
tractor’s performance on its renegotiable contracts, Grumman Air- 
craft Engineering Corporation v. Renegotiation Board, 425 ¥. 2d 
578 (D.C. Cir. 1970) ; and the test scores of various hearing aids 
tested by the Veterans Aministration, Consumers Union of United 
States, Inc. v. Veterans Administration, supra, 301 F. Supp. 796, 
have been held subject to disclosure. 


It is true that the work notes, data, and computations requested 
here constitute internal drafts prepared by agency personnel for 
their own use and thus are in the nature of intra-agency memo- 
randa. However, in the absence of proof to the contrary by the 
government—which under the Information Act has the burden 
of sustaining its action—the requested materials, all bearing on a 
laboratory analysis of sample merchandise, must be considered as 
purely objective, factual and scientific in nature and not policy 
or decision-making recommendations. In fact, it would appear 
that the materials contain the basic data on which advisory 
opinions and recommendations are based. * * * [Emphasis added. | 
[ Footnote references omitted. | 


Moreover, even assuming arguendo that plaintiff is seeking discov- 
ery of intra-agency communications in the nature of advisory opinions 
and recommendations, a claim of executive privilege has not been 
proper’ y invoked by defendant. In United States v. Reynolds, 345 U.S. 

1, 7-8 (1953), the Supreme Court held: 
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* * * There must be a formal claim of privilege, lodged by the 
head of the department which has control over the matter, after 
actual personal consideration by that officer. 


In Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 40 F.R.D. 318 
(D.D.C. 1966) ,* at page 327, n. 33, the Court pointed out that “[w]hile 
Reyonlds involved military secrets, subsequent decisions have uni- 
formly applied the gidelines it expressed irrespective of the particular 
kind of executive claim advanced, * * *” See Zeiss, supra, at page 324, 
n. 15 for a compilation of cases. 

Here, there has been no formal assertion of executive privilege by 
the Secretary of the Treasury or the Commissioner of Customs. Con- 
sequently, a basic prerequisite to asserting such claim of privilege in 
connection with intra-agency advisory opinions and recommendations 
has not been established. 

4. 


Finally, I shall consider defendant’s objection that interrogatories 
5 through 7 and 10 through 14 “probe the thought processes of the 
appraising official”. 

In my view, plaintiff’s interrogatories, which are designed to elicit a 
purely factual recital concerning the subsidiary findings entering into 
the appraised values, do not constitute an objectionable probing of the 


mental processes of the appraising officer. 

Although not involving the permissible scope of discovery under the 
new rules of the Court, Bud Berman Sportswear, Inc. v. United States, 
55 Cust. Ct. 574, 583, R.D. 11056 (1965), aff'd, United States v. Bud 
Berman Sportswear, Inc., 57 Cust. Ct. 733, 735, A.R.D. 211 (1966), 
aff'd, 55 CCPA 28, C.A.D. 929 (1967), has pertinency to the present 
problem. In Bud Berman, the Government objected at the trial that 
counsel for plaintiff was attempting to inquire into the mental proc- 
esses by which the appraisement was determined. The Court held that a 
per se appraisement (f.o.b. port of exportation prices) was construc- 
tively separable on the basis of testimony of the customs examiner— 
which testimony was elicited over the Government’s objection—as to 
how the appraised value was determined. The examiner testified that 
the figures used to represent export value were his concept of f.o.b. 
Hong Kong values, which were calculated by adding the inland 
charges, as set forth on the invoice, to the ex-factory unit prices shown 
therein. In that calculation, the examiner ascertained that the charges 
constituted 2.3 percent of the total, and he added that percentage to 
the ex-factory unit prices as shown. The parties then stipulated that the 
assistant appraiser had approved the action of the examiner. 


2A’d sub nom. V.E.B. Carl Zeiss, Jena v. Clark, 384 F. 2d 979 (D.C. Cir. 1967), 
cert. den. 389 U.S. 952 (1967). 
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Here, as in Bud Berman, plaintiff is not attempting to probe the 
mental processes of the appraising official, but is attempting only to 
learn the underlying or subsidiary facts respecting the appraisements. 
Such inquiry, in my opinion, is within the permissible scope of discov- 
ery under rule 6.1(b) (1). Defendant’s objection is overruled. 

In summary, and for the reasons stated, plaintiff’s motion to compel 
defendant to answer interrogatories 4 a, b, ¢, d, e, 5 through 7; and 10 
through 14, is granted, and all objections thereto are overruled. It is, 
therefore, ordered that within thirty (30) days after entry of this or- 
der, defendant shall serve on plaintiff answers to the above enumerated 
interrogatories; and it is further ordered that the answers are to be 
signed by the person making them, in compliance with rule 6.3. 
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CUSTOMS COURT 


Judgment of the United States Customs Court 
In Appealed Case 


Apnin 4, 1973 


Arrrat 5467.—United States 7. Pharmacia Fine Chemicals, Inc.— 
Curican Dexrran—Syntuetic Drucs—Natrurat Drves, Ap- 
vancep—TSUS.—C.D. 4193 reversed August 24, 1972. C.A.D. 
1066. 


Appeal to United States Court of 
Customs and Patent Appeals 


Arrrat 5535.—C. J. Tower & Sons of Niagara, Inc. v. United States.— 
S b] 
VuLcanizinc Equipment, ReappraAIsEMENT OF—Export VALUE. 


In this case certain vulcanizing equipment for the repair of passen- 
ger and truck tires was exported by a Canadian company (Vulcan 
Equipment Co., Ltd.) to its American subsidiary (Vulcan Tire Equip- 
ment Co., Inc.). It was appraised on the basis of export value as de- 
fined in section 402(b), Tariff Act of 1930, as amended, at various unit 
values, in United States funds, less 2 percent, less segregable compo- 
nents of United States origin, less $16.00 prorated, less duty included, 
packed. The parties are in agreement that export is the proper basis of 
appraisement and as to the segregable components of United States 
origin and their value. Plaintiff-appellant claims that the American 
subsidiary was a “selected purchaser” as defined in section 402(f) (1) 
(B), as amended, and that the various invoice prices billed the Ameri- 
can subsidiary by the Canadian company, less 2 percent in Canadian 
funds, fairly reflected the market value of the imported merchandise. 
Defendant-appellee contended, among other things, that the American 
company was not a bona fide purchaser from the Canadian company 
but an agent of the latter. The trial court held that the relationship 
between the Canadian company and its American subsidiary was not 
that of seller and buyer but rather was that of a principal and agent 
and concluded that a “sale” within the meaning of section 402(b) did 
not occur and that the American subsidiary was, therefore, not a “pur- 
chaser” within the meaning of section 402(f) (1) (B). On review, the 
First Division, Appellate Term affirmed the decision and judgment of 
the trial court and concluded that appellant had failed to prove that 
the American company was a selected purchaser of the imported mer- 
chandise and that the proper dutiable values were represented by the 
appraised values. 

It is claimed that the Customs Court erred in holding that the mer- 
chandise in question was not sold by Vulcan Equipment Co., Ltd. to 





50 CUSTOMS COURT 


Vulcan Tire Equipment Co., Inc.; in holding that Vulcan Tire 
Equipment Co., Inc. was a selling agent of Vulean Equipment Co., 
Ltd.; in holding that the transactions in question were not sales; in 
failing to hold that Vulean Equipment Co., Ltd. and Vulean Tire 
Equipment Co., Inc. were independent legal entities; in failing to 
follow the principles laid down in Greb Industries, Lid. vy. United 
States, 64 Cust. Ct. 608, R.D. 11691, 308 F. Supp. 88 (1970) ; In hold- 
ing that after February 1, 1959, “there seems to be no significant dif- 
ference in the method of operation of either the Canadian Company 
or its American Subsidiary in Niagara Falls when the new system was 
alleged to have been effectuated”; in holding and deciding that Vulean 
Tire Equipment Co., Inc. was in effect a branch office of Vulcan 
Equipment Co., Ltd.; in affirming the appraised value; in failing to 
hold that the export value of the merchandise as defined in section 
102(b), supra, was the unit invoice value, less 2 percent, less segregable 
components of United States origin. Appeal from A.R.D. 312. 





Tariff C ission Noti 
Investigation by the United States Tariff Commission 
DEPARTMENT OF THE Treasury, April 19, 1972. 
The appended notice relating to an investigation by the United 
States Tariff Commission is published for the information of Customs 
officers and others concerned. 
Vernon D. Acrer, 
Commissioner of Customs. 


([TEA-F-51 and TEA-W-192] 
I. Jastow & Company, INc. 


Firm and workers’ petition for determinations; Notice of investigation 


On the basis of petitions filed under section 301(a) (2) of the Trade 
Expansion Act of 1962, on behalf of I. Jablow & Co., Inc., Phila- 
delphia, Pennsylvania, and its former workers, the U.S. Tariff Com- 


mission, on April 16, 1973, instituted investigations under sections 
501(¢) (1) and 801(c) (2) of the Act to determine whether, as a result 
in major part of concessions granted under trade agreements, articles 
like or directly competitive with boys’ and infants’ dress and sport 
shirts, knit and non-knit, of cotton or man-made fibers; boys’ robes: 


and boys’ pajamas (of the types provided for in items 380.00, 380.02, 
OF ~ 


380.04, 380.06, 380.15, 380.18, 380.21, 380.24. 380.27, 380.63, 380.66. 
580.81, 580.84, 382.00, 382.04, 382.06, 382.33, 382.78, and 382.81 of the 
Tariff Schedules of the United States) produced by said firm are being 
imported into the United States in such increased quantities as to 
cause, or threaten to cause, serious injury to such firm, and/or the 
unemployment or underemployment of a significant number or pro- 
portion of the workers of such firm or an appropriate subdivision 
thereof. 

The optional public hearing afforded by law has not been requested 
by the petitioners. Any other party showing a proper interest in the 
subject matter of the investigation may request a hearing, provided 
such request is filed within 10 days after the notice is published in the 
Federal Ri gist ?. 

This notice supersedes the Commission’s notice of investigation on 
behalf of the workers published in 38 FR 8319 on March 30, 1973. 
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TARIFF COMMISSION NOTICE 


The petition filed in this case is available for inspection at the 
Office of the Secretary, United States Tariff Commission, 8th and E 
Streets, N.W., Washington, D.C., and at the New York City office of the 
Tariff Commission located in Room 437 of the Customhouse. 

By order of the Commission : 


Kennetu R. Mason, 
Secretary. 
Issued April 16, 1973. 





Index 


Bureau of Customs 


Abstracts of Bureau decisions: T.D. No. 
Drawback 
Drawback claims, extension of time for filing 73-106 (1) 
Marking 
Guernsey, Chanel Islands ,marking of country of origin... 73-106(2) 
Tariff Classification 
Airplane, vinyl, inflatable, toys, nspf 73-106 (23) 
Ash tray, roulette, household articles nspf of metal 73-106 (13) 
Bathing apparatus, toilet and sanitary wares, hospital 
furniture 73-106 (22) 
3ed exerciser, mechano-therapy appliances__.----------- 73-106 (16) 
WPRCUEILETIOUIN: SHOU C0 VE TEI on oe sete cence 73-106 (11) 
73-106 (17) 
soat, pleasure, not of a type designed to be chiefly used with 
PHC TS "OR ee na oe re ae 73-106 (20) 
73-106 (18) 
73-106 (12) 
73-106 (9) 
73-106 (14) 
Containers, hallow plastic, in shape of fruit 73-106 (7) 
Corsage, Christmas, ornaments, rubber or plastics_._.._-_- 73-106 (6) 
Exerciser, bed, mechano-therapy appliances____--__------ 73-106 (16) 
Electrical apparatus for making conections to or in electri- 
eal circuits, power utility unit 73-106 (8) 
Electrical articles, color organ 73-106 (9) 
Electro-thermie kitchen household appliances, parts of 
73-106 (10) 
Finger cot, articles of rubber nspf 73-106 (5) 
Pioor’ COVerINgs,. DIGUMINGUN. . 26 ics ks coe tad osc cteonee 73-106 (11) 
Foals, articles admitted under temporary importation bond. 73—106(28) 
Furniture, hospital, toilet and sanitary wares, bathing 
apparatus 73-106 (22) 
NOOUUEE ~ CUSUENRATIE EE. COS CE MEIN sa go as dew ies ck io np emcee 73-106 (12) 
Household articles nspf of metal, roulette ash tray 73-106 (13) 
Hospital furniture, toilet and sanitary wares, bathing 
apparatus 73-106 (22 
Tron or steel, wire 73-106 (26) 
Labels, pressure-sensitive sheets_..-.-.-------.__--_-..-. 73-106 (21) 
Lancet, blood, medical instruments and apparatus_________ 73-106 (17) 
Machining, container closing 73-106 (14) 
Marking pens, water color marker 73-106 (15) 


“ 
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Abstracts of Bureau decisions (cont.) : 

Tariff Classification T.D. No. 
Mechano-therapy appliances, bed exercise 73-106 (16) 
Neckties, wearing apparel 73-106 (25) 
Needle, tufting machine, parts of textile machinery 723-106 (19) 
Optical appliances and instruments, bore scopes.__..------ 73-106 (18) 
Ornaments, Christmas, rubber or plastics, Christmas corsage 73-106(6) 
Pens, marking, water color marker 73-106 (15) 
Power utility unit, electrical apparatus for making connec- 
tions to or in electrical circuits 73-106 (8) 
Pressure-sensitive sheets, labels . 73-106(21) 
Racks, parts of, electro-thermie kitchen and household ap- 

pliances 73-106 (10) 
Reinforeed or laminated plantice s, ski construction oe rts... 73-106(4) 
Roulette ash tray, household : s nspf of 73-106 (13) 
Rubber, articles of nspf, fing r 73-106 (5) 
Sanitary wares, and toilet, hospital furniture, bathing ap- 

paratus 73-106 (22) 
Sheets, pressure-sensitive, 1: : 73-106 (21) 
Scopes, bore, optical appliances and instruments nspf 73-106 (18) 
Seribe coat. Dlasluict...W8.. soon Sonera —eeernaniieee) 
Ski construction parts, reinforced 0 or Bf uninated plastics, nspf 73-106(4) 
Steel, articles of, tail cone 73-106 (27) 
Steel or iron, wire 73-106 (26) 
Table tennis set, battery-operated, toys, nspf 73-106 (24) 
Tail cone, articles of steel 73-106 (27) 
Textile machinery, parts of, tufting machine needle 738-106 (19) 
Toilet and sanitary wares, hospital furniture, bathing ap- 

paratus 73-106 (22) 
Toys, nspf, airplane, vinyl, inflatable.._....__......-.....- 73-106 (23) 
Toys, nspf, battery-operated table tennis set 73-106 (24) 
Tufting machine needle, parts of textile mi wchinery 73-106 (19) 
Water color, marker, marking pens 73-106 (15) 
Wearing apparel, 73-106 (25) 
Wire, iron ox steel : 73-106 (26) 

Temporary Importation Under Bond 
Articles admitted under temporary importation bond, foal_. 73-106 (28) 


Consolidated aircraft bond (air carrier blanket bond), approved 


Cotton and manmade fiber textiles from the Republic of China, 
tion on entry; various categories, effective as soon as possible 


Fishing reels, classification, decision in C.D. 4400, clarified 73-107 


Foreign currencies : 
Daily rates: 

Hong Kong dollar, for the period March 5 ye va 9, 1973 73-109 
ran rial, for the period March 26 through 30, 1973 73-109 
Philippine peso, for the period March 26 canes! 30, 1973 73-109 
igapore Collar, for the period March 26 through 30, 197: 73-109 
land baht (tical), for the period March 26 through 30, 1973_ 73-109 

Quarterly list of rates of exchange for the quarter beginning April 1 
through June 30, 1973 73-108 





INDEX 


Manmade fiber textiles from the Republic of Korea, restriction on entry ; 
various categories, effective as soon as possible through September 30, 


Steel tote bins, certain, designated instruments of international traffic... 73-105 


Customs Court 


Appeal to U.S. Court of Customs and Patent Appeals (p. 49) ; appeal: 
55385—Vulcanizing equipment, reappraisement of; export value, A.R.D, 312 
Appraising official, mental processes of; facts of appraisement, underlying or 
subsidiary, C.R.D. 78-9 


Compel answer to interrogatories, motion to; motion to compel answer to inter- 
rogatories, C.R.D. 73-{ 


Construction : 
Freedom of Information Act of 1966, 5 U.S.C. sec. 552 (1970), C.R.D. 78-9 
Rules of the U.S. Customs Court: 
Rule 6.1(b) (1), C.R.D. 73-9 
tule 6.3(a), C.R.D. 73-9 
Rule 6.5(a) (1) (i), C.R.D. 73-9 
Tariff Act of 1930, sec. 402(d), as amended, C.R.D. 73-9 
U.S. Code: 
Title 19: 
Sec. 1401a(d) (1970), C.R.D. 73-9 
Sec. 1500 (1970), C.R.D. 73-9 
Sec. 1501 (1964), CR.D. 73-9 
Title 28, sec. 2635 (1970), C.R.D. 73-9 


Discovery: 
Motion to compel; motion to compel discovery, C.R.D. 73-9 
Of intra-agency opinions and recommendations; privilege, Government’s 
claim of, C.R.D. 73-9 
Scope of; subsidiary findings entering into appraisement, Government’s, 
C.R.D. 73-9 


Executive privilege; no formal assertions of; Secretary of Treasury or Com- 
missioner of Customs, C.R.D. 73-9 


Facts of appraisement, underlying or subsidiary; appraising official, mental 
processes of, C.R.D. 73-9 


Interrogatories objected to; objection to interrogatories, C.R.D. 73-9 


Judgment in appealed case (p. 49) ; appeal: 
5467—Clinical dextran; synthetic drugs; natural drugs; advanced; TSUS, 
C.D. 4193 


Motion to compel: 
Answer to interrogatories; compel answer to interrogatories, motion to, 
C.R.D. 73-9 
Discovery ; discovery, motion to compel, C.R.D. 73-9 
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Objection to interrogatories; interrogatories objected to, C.R.D. 73-9 


Privilege, Government’s claim of: 
Discovery of intra-agency opinions and recommendations, C.R.D. 73-9 
Intra-agency communications, C.R.D. 73-9 


Secretary of Treasury or Commissioner of Customs; executive privilege, no for- 
mal assertion of, C.R.D, 73-9 


Subsidiary findings entering into appraisement, Government's; discovery, scope 
of, C.R.D. 73-9 


Tariff Commission Notice 


Jablow, I., & Company, Inc. ; firm and workers’ petitions for determinations under 
the Trade Expansion Act of 1962; notice of investigation; p. 51. 
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